HOANG SA TRUONG SA THEO TRUNG QUOC SU

Luat Sw Nguyén Hiru Thdng

Dan Nhap

Thoi Thé Chién 11, cuwi thap nién 1930 Nt Ban ciu két voi Buc Quic Xa
va Phat Xit Ydé phatdong Chén Tranh Thai Binh Bong. Nim 1938 Nt chiém
3 dao tai Hoang Sa la Phu Lam, Lincoln vardl Nht. Qua am sau, ngay 30-3-
1939, Chinh Plhbéng Kinh ra Tuyén CAdoi cha quyén Ianh tio tai cAc gén dao
Hoang Sa va Tiong Sa.

Nam 1937, N#t oanh &c va tén chém Nam Kinh Throng Hai trong cc
chién tranh khéng tuyén ofni. Tregc @6, rim 1931, Nit chém Man Chaudé
thanh ip Man Chau Qéc vadem P Nghi 14 6ng vua chi cung aa triéu Man
Thanh & lam vua Man Chau.

Viéc Nhat Ban thon tinh Hoang Sa vadang Sa am 1939 la nt hanh
dong xam dng vo trang lam badap tin cdng cac qgic gia than Tay Rivng ti
pong Nam A nlr Phi Luat Tan, M4 Lai, Nam Bong, Tan Gia Ba, Min Dién va
Viét Nam. bic biét ¢é két hop Mat Tran Hoa Nam i Mt Tran Bong Bic tai
Nam Kinh Throng Hai. Pay la nguy o de da an ninh géc gia Trung Hoa. N
dau vy, Chinh Pl Trung Khanh &n an binh Bt dong vakhong Ién ting phin
doi.

Trong khido, thay nat Viét Nam, ngay 21-4-1939, Chinh #wRPhapda gri
Céng Ham phn khang hankdong xam fing phi phap ¢a Nt Ban tai Bién Bong
Hai, dong thyi cdng b cha quyén lanh tt caa Viét Nam i cac qin dao Hoang
Sa va Twong Sa.

Tai Ha Noi, ban & vu tranh clip Bien Bong, nha #n Hoangbao trong
Nhom Ngay Nay quan ém rang “Lay luat mai cii ra ma ndi thi Hoang Sa laa
Viét Nam. Nhrng trén teong qubc €, ngeoi ta khong theo lat méi ci gi ci. Chy
cO Luit cua Src Manh. D6 la quandlem thyc tién theo cham ngén &Manh Bao
Gio Ciing CO Ly, va 8c Manh La L& Phai. (La raison du plus fort est toujours la
meilleure; Might is right).

Pé phin bac quan &m phi nhan nay, ching @ ra nguyén ly #&n ban
trong vic 1 chac xa i loai nguoi:

Vi con ngroi khdng phi [a cim th( nén nhan {6 vin minh khéng cfip
nhan Luit Ring Xanh Minh Bugce Yéu Thua.

Vi con naroi khéng phii la tdm ca nén chang ta pmhan quan nim Ca
Lon Nudt Ca Bé.

DO 1a n6i \¢ thoi diém 1939.



35 rim sau, thang 1-1974,ith dp quandoi Hoa Ky rut khoi Viét Nam theo
Hiép Binh Paris 1973, Trung @a van dung toan &rc chém 6dao Hoang Sa thic
Nhém Lui Liém phia tdy nam i cac dao Hoang Sa, Quang Hoa, QuaAgh,
Hru Nhat, Duy Mong va Tri Ton.

Trugc d6, hHi thang 4-1956, tim dp quanddsi Phap rat kbi Viét Nam theo
Hiép Binh Geneva 1954, Trung Quchém 7 dao Hoang Sa thic Nhém An Minh
phiadéng kic. P6 1a ving bin caa Vigt Nam c6 danhung 1a THit Chau Drong
gdm 7 dao: Phi Lam, Lincolnpao Hon b4, bao Cay,bao Bic, bao Trung va
bao Nam.

Nam 1974, t Paris Gido 8 Hoang Xuan Han riim dinh ring: “Hoang Sa
thit thi 14 do s ran nit caa khdi dai doan Kt dan 6c. Hoang Sa ldit cua Viét
Nam, dia nréc Viét Nam tiéng ntit. Khi Viét Nam con chiadéi thi chang ta
khong co & thé dé diéu dinh doi lai quin dao nay, nic dau theo ich sr cé nhéu
bang chirng cho bét 6 ladat cua Viet Nam?”.

Do ¢6 mun gianh 4i chi quyén hai phin va hi dao tai Bién bong Hii phai
c6 sr doan Kt qudc dan trong it quoc gia tldng nkit.

D6 [a am ngh caa nha tri tike Iy twong, tha thit dén tién dd dat nuéc.

Tuy nhién, & 1974dén nayda 36 im, thyi gian cho bt nhan dinh nayda
to ra khdng chinh xac.

Vi ngay naydat nugc tadd thhng nhit. Va toan dan ta,dr trén 85 tréu
nguoi Viét trong va ngodi msc, da ddng tam nlt tri deng [éndau tranhdoi lai
nhitng hai dao va hi phan da mit. Vay ma, theo ckiu huéng hin tai, cang ngay
chdng ta cang ft cha quyén 1anh t tai Bién Bong Hii. Ly do khoéng phi vi dat
nugc ching ta bqua phan, mai ching ta c6 @t chinh quyn di trai 1ong dan
khéng cho ngoi danduang 18n o toandat to va hanh & quyén yéu mrée bing
nhitng cwc biéu deong hrc legng quy md vaiong lcat khip roi trén thé gigi 1am
chin dong dr luan gqubc # va énh tinh lrong tri nhan lai. Bong thyi gay ap e
buoc ké xam kroc phai chun hréc xam fing, phii tbn trong danh d va chr ky caa
ho. Va phii ngdi vao ban hi nghi dé cac @ quan tong tai hay tai phan dge t
dua ra nliing gii phap céng #ng va top Iy theo tinh thn va Bn vin Céng Usc
Lién Hiép Quwic é Ludt Bién ma hy da ky Kt tham gia am 1982. CondJéc nay
la mot van kién trong chinh @ Trung Qc va c6 hdu luc chip hanh & nim 1994,

1. Quy Ché Thém Luc Pia

Chiéu Piéu 76 CongU6c Lién Higp Quic vé Luat Bién cac qdc gia duyén
hai duoc heong quy clé Thém Luc bia 200 Ri ly (370km) dé tham do va khai
thac diu khi.Day lachi quyen chuyén kit (sovereign exclusive right), khoéng tly
thuoc vao diéu kien phai c6 sr chiém hiru, khai pha hay tuyéndbminh th
(occupation, exploration or assertion of right)oiMuy tu tién chém cr cia ngai



bang du c6 vd trang hay khdndéu bit hop phap, vo gia trva vo héu lec (céac
Piéu 77 va 81).

Vé mat dia ly, tai quan dao Hoang Sadao Tri Tén chi cAch Qang Ngéi 135
hai ly, va dao Hoang Sa dhcach tc dia Vit Nam 160 Ai ly. Vi vay quin ddo
Hoang Sa dm trong Tkem Luc Dia 200 hii ly ciia Viét Nam.

Trong khidé cacdao Hoang Sa cach Hoaut i 270 hii ly nénkhéng am
trong Tkem Luc Pia cia Trung Hoa.

V& mit dia chit, cAc chuy@n gia @e¢ # nhr Tién S Khoa Hhc Armand
Krempt, Giambéc Vién Hai Hoc Bdng Drong, sau 2 #m nghién ¢u, do dac va
vé ban d cAc hi dao vaday bén, da Bp phdc trinh Et luan rang: “Vé mat dia
chdt, cac dao Hoang Sa la thanh pim cia Vist Nam”. (Geologiquement les
Paracels font partie du Vietnam)é\ia hinhday bén Hoang Sa la dt cao
nguyén chim@i day bién noi tiép luc dia Viet Nam

Po sau nhit tai ving bén Hoang Sa 1a 900m. (Trong qua trinh hinh thanh
nudc Bién Bong Hii da rat xwéng 4,000m). Ngay nayén nege bién rat xwng
900m thi caatao Hoang Sa&bién thanh mit hanh lang chy thoai thai tir day
Truong $n qua CU Lao Ré&én cacdao Tri Tén, Hoang Sa va Pha Lam. (Phuc
Trinh Krempt ¥ Hoang Sadp trong hai am 1925-192&uoc hru trit tai Van Khd
Truong Vién Bdong Bac G Paris).

Vi day bén Hoang Sa laistiép noi tw nhién @a luc dia Viét Nam tr ddt lién
kéo dai ra ngoai #n nén chéu Diéu 76 Luit Bién, Viét Nam c6 trén vong dugc
Uy Banbinh Ranh TBm Luc Dia Lién HEp Quic cho né rong THEm Luc Dia
Phéap Ly 200 & ly thanh TRm Luc bia Bia CHit hay Tkm Luc dia Md Rong
dén 350 hi ly (650km).

Trong khid6 tr Hoang Sa & luc dia Trung Hoa c6 6t rAnh bén sau &i
2,300m. Nir viy v& mit dia chit vadia hinh day bén, Hoang Sa khong phla s
tiép nbi ty nhién @a luc dia Trung Hoait dit lién ra ngoai Win. Trong teong hop
nay Trung Hoa khénduoc huong quy clé Thém Luc Bia Mo Rong.

Tai Truwong Saciing Ay, tai Bai Thanh Long & Chinh, i khai thac du
khi, 36 sau ch tsi 400m, va 4i dao Truong Sado sau chtsi 200m. Nhr vay vé
mit dia cHit va dia hinhday bén, ding nhr Hoang Sacéc ddo Truong Sa 1a 8
tiép oi tw nhién @a luc dia Viet Nam tr dat lién ra ngoai bén. Theo quandiém
cua cac Ldt Su Covington va Burling trong 8 Tuong Trinh thang 6-1995ug
Chinh Pl Viét Nam, quin ddo Treong Sa cO tédn vong duoc hweéng quy cld
Thém Luc Pia Mé Rong dén 350 hii ly.

Trong khido tir Truong Sa @ bo bién Quing Béng cé ndt ranh bén sau &i
4,550m. Nlx vay cacdao Truong Sa khdng phi la sr tiép ndi ty nhién @a luc dia
Trung Hoa t dit lién ra ngoai in. Va Trung Qdc khéngdugc heong quy clé
Thém Luc bia Mo Rong 350 i ly. Dau sao, trong wmi trudng hop, khaing cach



tir Hoa Luc toi dao Truong Sa la 7504i ly (qua xa &m 350 fi ly Thém Luc bia
Mo Rong ®u co).

Hon nira, & mat dia ly, B&i Thanh Long ¥ Chinh vadao Truong Sa ch
cach hc dia Viét Nam tr 150dén 220 hi ly. Trong khidé quin ddo Trwong Sa
cach ke dia Trung Hoa & 550d¢n 800 hii ly nén khéng ém trong tlem lc dia
Trung Hoa.

Trong Bin Tuong Trinh mp tai Uy Ban Phan Ranh Bm Luc Pia Lién
Hiép Quc ngay 11- 5-2009, Chinh BBic Kinh ch dé cap dén hdi phdn hay
Blen Lich Sr chir khéng & Thém Luc Bia Mo Rong theo cac tiéu cha luat dinh
vé khoa loc va i thuat nhe Lién Higp Qubc doi hoi.

Ciing vi \dy Uy Ban Phan Ranh Bm Luc Dia Lién Hgp Qubc < bac b
khoéng @ru xétdon thinh nguyn caa Bic Kinh. Bé trén tranh vn dé va lam hc
hudng dr luan, Trung Qéc chi don thiin doi viing bén phac ba theo hinh cih U
ma hy goi 1a Ludi Rong Trung Qéc hay Bén Lich Sr.

2. Lwéi Rong Trung Quéc

Ludi Rong Trung Qéc (ma dan giangj [a Ludi Bo) chiém 80% ki phan
Bién BDong Nam A. N6 am sét ¥ bién cac géc gia duyén &, chi cAch Qang
Ngai40 hii ly va cach Phi Lit Tan va Ma LaR5 hui ly. Nhe vay nd tréc doat it
nhat 160 hi ly cua THEm Luc Bia Viét Nam, va 1754 ly cua cac TAm Luc bia
Phi Luat TAn va M& Laibay hén nhién Ia s vi pham thé o CéngUdc Lién
Hiép Qubc V& Luat Bién danh ch quyén chuyén kit cho cac gbc gia duyén ki
nhu Viét Nam, Phi Ldt Tan va Ma Laituoc heong 6i thiéu 200 fi ly Thém Luc
Pia Phap Lydé tham do va khai thacali khi.

Theo lvc gia Mark J. Valenciadi Vién Hai Hoc Dong Tay Hawaii (East-
West Instituteyéu sach &a Trung Quc e Bién Lich Si khdngdioc Luit Phap
va Toa An clip nhin. Ngay nay cang ngayrduan quic ¥ cang phé phan va ¢h
gidu Ludi Rdng Trung Qdbc 1a khéi hai va & bich (China’s claim is being
increasingly criticized and even ridiculecChina and the South China Sea
Disputes, Mark J. Valencia, Oxford University Press.obet 1995).

Hoi thé ky thr nhat P¢é Quoc La Maciing ddi cha quyén 1anh tid toan ving
Bién Pja Trung Hii ma kb goi 1a “Bién Lich S¢ Ciia Chang Tal (Mare Nostrum:
Notre Mer/ Our Seabia Trung Hi 1a viing bén bao la chy tir by bién Tay Ban
Nha qua Phéap, Y, Hydp, Th Nhi Ky dén cac b bién Trungbong va Bic Phi.
D6 a ndt quan ném ba qugn 1i thoi tir 2 ngan am trudce.

Mic diu vAy, tir 1955,dé phuc hHi Chu Nghia B4 Quygn, Mao Tach béng
lai néu Ién thugt Bién Lich Sr dé doi chi quyén I&nh td tai ving bén va céc hi
dao Hoang Sa Twong Sa. Theo ngoa ngéa Bic Kinh Ludi Rong Trung Qiéc
rong king phan fra luc dia Trung Hoa. ld chodé 1a mdt van dé bdt khd tranh
ngh.



1Vé diém nay ching ta rim nhi nha édm quyén Bic Kinh ring: Trong thé
ky nay va adi vom twi nay, khdng céfiéu gi, véc gi, hay ¥n dé gi la hit khd
tranh nghi. Vé mit tinh thin, vin hoéa vadao ly, Trung Qéc khéng tle ndi mjt
dang lam mt néo. Ho phai tén trong danh @& quwc gia va ch¥ ky aia hp trong
CéngUdc. Ho phai chap nhin cong khai héa w tranh clip va phii dua ra tuéc
thanh thién bch nhit nhirng tai léu va quandiém cho bét tai sao va &n aor vao
dau madoi tudc doat cha quyén 1anh tld cia cac gbc giabdng Nam A i cac
thém luc dia nhr ¢& quydinh trong CondJéc Lién Higp Quic @ Luat Bién rim
1982 ma Trung Qic da ky Kt tham gia wi tu cach ndt trong Ngi Cudng hi
vién throng tnre Hoi Dong Bao An cé qugn phi quyét? Néu khongdua ra s giai
thich hyp 1y va céac o so phap Iy thi Trung Qic Van chi 1a k& sir dung Luat Rirng
Xanh theo ch truong ManhBuoc Yéu Thua va Ca &n Nujt Ca Bé Dé tudc dogt
4/5 Trem Luc Pia Phap Ly éa Viét Nam ddng thyi tuwdc dogt 7/8 Them Luc Dia
Phap Ly @a Phi Luit Tan va Ma Lai

Hon nita, chéu cacbiéu 77 va 81 Cong/éc Lién Hiép Quic @ Luat Bién,
chi quyén cia cac gac gia duyén &i tai thém luc dia c6 tinhtuyét doi va chuyén
biét. Bat cir sy xam phm nao @a ngai bang du la xam chdm vd trang hay
khong v& trang #ng déu bit hop phép, vo gia trva vo hgu hrc. Ging nhr viéc
Nhat Ban d¢& chém o bit hop phap céc 4 dao va hi phan tai Hoang Sa va
Truong Sa thi Thé Chién Il tir 1938dén 1945.

Chic hin Trung Quc ciing hay bét ring CéngUdc Lién Higp Quic vé Lut
Bién 1982 1a mit vian kién phap Iy rat trongchinh s ma trén ngt tram quc gia
hoi vién Lién Hep Quﬁ’c phui ton trong va thec thi.

Trung Quc khdng tk tr coi minh [a mt ngai 1é bing cach ban hanh kt
Bién Qubc Noi nam 1992 (Domestic Law of the Sa#d md rong dudng @ s& cia
Bién L&nh T (Territorial Sea) va Vung &p Can (Contiguous Zone) va coi ranh
giéi Ludi Rong Trung Qdc 1a “bién thiy chin lugc” cua dao Hai Nam. Tuy
nhiénbién thuy nay cachit dia Trung Hoa é ngan cay é nén khodng th coi 1a
bién thuy cho @it hdi ddo hay nat luc dia.

Chiéu nguyén ic “cac hiép wéc quic ¥ phdi duoc ton tpng (Rule Pacta
Sunt ServandaRiéu 26 CongUdc Vienna ¥ Ludt Hiép Usc (Vienna Convention
on the Law of Treaties 1969) qdynh nhr sau: ‘Cac hép wéc quic t c6 hiu lec
chdp hanh bydc cac quc gia kt wéc phii ngay tinh tuan th’. Uy Ban Lién Hép
Qudc V& Luat Qudc Té (The United Nations International Law Commission) coi
day la “mpt nguyén ic cin ban V& luat hiép udc, c6 E 1a nguy@nic quan tong
nht trong céng phap dic t&”.

Chiéu nguy@nic \é gia tri thirong tdncia Luit Qusc Té doi Véi Ludgt Quoc
Ngi (Rule of Supremacy of International Lawjic qiéc gia Kt udc phii thuc ar
thi hanh nirng quyén han va ngfia wi ghi trong cac ip udc hay congrdc quic
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té. Ho khéng ti¢ vien din Iuat qubc mi dé khude tir thi hanh ngta wi caa hp ghi
trong cac Hip udc va cdngréc quic € ma ko da ky Kt hay tham gia.

D6 chinh 1a tedng hop cia Trung Qéc. 10 im sau khi ky CondJéc Lién
Hiép Quic vé Luat Bién 1982, am 1992, Ec Kinh ban hanh Lit Quic Gia \&
Bién mv rong duong @ s cua Bién Lanh T va Ving Tép Cin ¢é xam phm
chi quyén chuy@n Hit tai cac TkEm Luc Dia aia Viét Nam, MA Lai va Phi Lit
Tan.

Ngoai ra, nkr da trinh bay, ranh ¢i Ludi Rong Trung Qdc tai Hoang Sa,
Truong Sa khong thcoi 1a bién thiy ckn lroc cia dao Hai Nam hay ¢a Hoa
Luc. Vi, theodinh ngha, bién thuy phi nim séat Ri ¢ao hay lLc dia.

Nhitng vi plam Luat Bién noi trén phi duoc dé trinh Toa An Qéc Té (The
Hague) hay cac Toa An EuBién do CongUédc Lién Hiép Quic vé Luit Bién
thiét lap.

Mudn gii quyet nhirng mau thén va tranh ciip V& thém luc dia, W hai
phan va hi dao, & mit t6 tung, cac qic giaduong tung phii, truge hét, tudn hanh
nhitng phrong thic diéu giai 6n hda nix hoa gii, thuong ngh hay tong tai treéce
khi ndi vu duoc thu Iy boi cac tda an dc t.

Ngoai CongUéc Lién Hip Quoc vé Luat Bién 1982, con coat nhiéu tai
liéu lich gt rat ra tr chinh $ hay ngai sir Trung Quc theodé chi quyén caa Viét
Nam ti cac i dao Hoang Sa Trong Sada dugc thra nhin boi cac quéc gia trén
thé gioi ké ca Trung Quic.

3. Trung Quéc Khwéc T Chia Quyén ldnh thdé tai Hoang Sa va
Trwong Sa trong Tuyén Céo Cairo 1943

Trong khi T Chién Il condang tép dién, nim 1943, ba edng quc dong
minh dai dién boi Tong Thing Hoa K Roosevelt, Th Tuéng Anh Churchill va
Téng Thing Trung Hoa Dan Qic Tudng Gisi Thach da i nghi tai Cairo (Ai
Cap), vada ky Tuyén Cao Cairo ngay 27-11-1943 tradgcodoan nhr sau:

“Pdi tugng aia cac gbc giadong minh 1a tdc bo quyén cia NHit Ban trén
tt ca cac lanh th va hii dao tai Thai Binh Drong ma Niat d& ardng chém tir khi
khoi sy Thé Chién I. Tat ca cac lanh th va hii dao ma NHt Ban da chém doat
cia nhan dan Trung Hoa mtMan Chau,Pai Loan va Banh H s3 phai giao hoan
cho Trung Hoa Dan @Que”. biéu dang tru y 1, ti Hoi Nghi Cairo Tong Thong
Tuong Gibi Thach khéngdoi Hoang Sa va Tong Sa.Va nhr vay da kheoc tir
chi quyén tzi hai quin ddo nay (U. N. Treaty Series, American Policy 1950-
1955).

Nam 1931, Bing chén tranh vd trang, Nit xam chém M&n Chauié thanh
lap “Man Chau Qéc”. Lic nay theo khu§n céo @a Luat Sw Ngaai Truong Henry
Stimson, Bng Thing Hoa K Herbert Hooverdé ra Chi Thuyét Stimsontheodo
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Hoa Ky khong thra nhin cac qéc gia hay chinh phthiét Idp do chén tranh v6
trang. Nam 1931, Hoa K va Anh Quc d8 ap ding Chi Thuyét Stimson khi NAt
Ban xam chém M&n Chau bng v& krc. Ging vi \Ay trong Tuyén Cao Cairo 1943
Tong Thong Roosevelt va TthTusng Churchill tan thanki¢ nghi cua Tong Thong
Tuéng Gisi Thach @ viéc Bong Minh € giao hoan Man Chau cho Trung &u
khi chién tranh Kt thac.

Trudc d6, trong Chin Tranh Trung-N#t 1894-1895¢40 Pai Loan va géin
dao Banh H ciing bi Nhat Ban chém o bang v6 kic nén éing € phai giao hoan
cho Trung Qéc.

Tai Bién Bong Hai, hai guin dao Hoang Sa va Twng Sa @ng da b Nhat
Ban chém o bing vo krc hoi khai sy Thé Chién 1. Nam 1938 Nt Ban chém 3
dao tai Hoang Sa la Pha Lam, Lincoln vardl Nhat (Robert). Nm 1939 Nlat Ban
cong B cha quyén tai hai quin dao Hoang Sa Trong Sa vaddi tén Hoang Sa
thanh Hirata Gunto va Tbng Sa thanh Shinnan GuntoéiNgua that hai quin dao
nay thwc chi quyén 1anh tld caa Trung Qdc thi B ¢d nhién Tng Thing Tuong
Giéi Thach ding d& dé nghi giao hoan Hoang Sa vaidbmg Sa cho Trung Qe tai
Hoi Nghi Cairo 1943.

Theo cong phap @u & Tuyén Céo Cairo 1943 lagnhiép usc quic t tao
nén niing ngha w quic t ap ding cho cac oic gia lién B. N6 c6 héu luc
cudng hanhiddi véi Trung Quéc, diu 1a Trung Hoa Dan Q¢ hay Gng Hoa Nhan
Dan Trung Qdc la qusc gia K thira chi quyéen. Bic biet 13, trong hién w, cd hai
phe Quc Cing Trung Hoaféu xac nkin nhe vdy.

That vay, ngay 4-12-1950Chu An Laj ltic nay la ngei trudng, tuyén B tan
thanh Bin Tuyén Cao Caird 943 la vn kién lich sr quoc t& ma Hoa K, Anh
Qudc va Trung Qbc da ky Kt dé lam cin ban cho HoaU'¢c ky wi Nhat Ban (Hoa
U6c San Francisco ngay 8-9-1951). (Chou En Lai's StatemetfiteoReace Treaty
with Japan. People’s China, 12-16-1950).

12 ram sau khi ky, ngag-2-1955 trong kin “Duyét Lai Tinh Hinh Tt
Giéi” Téng Thing Tuong Givi Thach ding xac nAn Tuy&n Céo Cairo va Tuyén
Ngbén Potsdan@a phin anh chinh x&cg thdt lich s¢: “Toi con nhy nam 1943 6
Toéng Thing Hoa K Roosevelt va Tin Tuéng Anh Churchilldd cung toi bp Hoi
Nghi Cairodé thao luan vé nhitng Van dé lién quandén viéc tién hanh CHin Tranh
Chéng NHit. Trong Bin Tuyén C&o céngdvao ngay B mac Hoi Nghi (27-11-
1943) chuing toi loan badng it ca cac 1anh th ma NHt Ban da chém caa Trung
Quic, k& ca Bong Bic Tinh (M&n Chau)pai Loan va Banh B, phii duoc giao
hoan choTrung Quc. Ban Tuyén Cao naya duoc Tuyén Ngdn Potsdam (ngay
26-7-1945) tira nHin vaduoc Nht Ban chip nhn thi hanh khitdu hang. Nix vay
gia ti Tuyén C&o Cairadlit can bin trén nhiing thva thuin khéng ai c6 th di ngh



duoc’. (Review of International Situation, China Publishing, Qaipei 1956, p.p
22-23).

Tuyén Céo Cairo ngay 27-11-194a3ng da diroc Lién S6 tan thanhuit Hoi
Ngh' Tehran ngay 30-11-194@iira Tong Thing Roosevelt, Tin Tugng Churchill
va Chi Tich Stalin. Trong phién & Nghi nay Stalin cho 5t .6ngda doc Tuyén
Céo Cairo i day du noi dung @a nd. Ong tng nhin nAn rang viéc giao hoan
Man Chaupai Loan va Banh Bl cho Trung Qéc la hyp ly. (The Conferences at
Cairo and Tehran 1943, The Foreign Relations of the UiStates, Washington
D.C, 1961)

4. bong Minh Khong Thira Nhan Chi Quyén Lanh Thé cia Trung
Quoc tai Hoang Sa Trweong Sa trong Tuyén Ngbén Potsdam 1945.

Thang 5-194Buc Quc X&dau hangbong Minh. Thang 7-1945 M Anh
va Lién So hp Hoi Nghi Potsdam fpuc) dé thao Iuan Vé teong lai chinh t, dic
biét vé van dé t6 chic tuyén ar tai cac rede Dong Au va Trung Au. Ngoai ra
Tuy&n Ngdn Potsdam ngay 26-7-1945 éandtinh th thirc giai giéi quandoi Nhat
Ban d¢iau hangbdng Minh &i Thai Binh Drong. Bé tuéc khi gii quandsi Nhat,
Pdng Minh quyét dinh chia V&t Nam thanh 2 khuuc giai gioi theo Vi Tuyén 16:
Quandgi Trung Hoaco nghia w giai gigi va i huong quandoi Nhat tir Vi Tuyén
16 ra Bic. Va quandgi Anh duoc ay nhiém giai giéi va hdi huong quandsi Nhat
tir Vi Tuyen 16 vao Nam(Japan Subdued: The End of The War in the Pacific,
Princeton Press University, 1961).

Theo Tuy&n Ngdn Potsdam, Trung&uwé nglia wi giai gioi quandsi Nhat
tir VI Tuyén 16 ra Bic ké ca tai quan dao Hoang Sadgia kc tai Vi Tuyén 16: Nhom
Ludi Liém (Crescent Group) phia tay nam ¥i d6 16°30 va Nhom An ¥hh
(Amphitrite Group) phiaéng kic tai vi d6 16°50.

Trong khidé quandsi Anh cé nghia w giai gioi quanddi Nhat tir Vi Tuyén
16 vao Nam, & ca tai quan dao Truong Sa da kc tai cac i Tuyén tir 12° dén 7°
(tr Cam Ranh xéng Nam Ca Mau).

Gidi gisi quan nhan khéng pi la tiép thu hay chim hiu 1anh th. Do d6
néu Anh Quc khdng cé ch quyen Ianh th tai Triong Sa, thi Trung Qic aing
khéng c6 chi quyén 1anh th tai Hoang Sa. Vad di nhién, Trung Qac aing khéng
c6 chi quyén lanh tho tai Truong Sa.

Vé viéc giai gioi quandoi Nhat tai phia Bic Vi Tuyén 16,ngay 28-2-1946
Trung Qui‘)c Ky Wi Phaleep Udc Trung Khanhtheodé “Phap khroc tr tri-ngaai
phap qugn va cac qudn lién & khac ti Trung Hoa” (chi yeu la Phap # Trung
QUOC cac t0 gii tai Thuong Hii va Quing Chau Loan)Pé bl ki Trung Quc
ddng ydé quandgi Phapds bé 1én Bic Viét thay thé quandsi Trung Hoa giii gidi

8



quandgi Nhdt tai phia hic i Tuyén 16 (Jean R. Sainteny: Histoire D’une Paix
Manquée, Indochine 1945-1947).

Mot tudn sau Heép Udc Trang Khanh, Chinh RHPhéap ky i Chinh Pli Ha
Noi Hiép Udc S B Saintenyngay 6-3-194@&heodd Phap thra nHin Viét Nam
Dan Chi Céng Hoa 1a nat quoc gia tr do va tr tri trong Lién Bangpéng Drong
va trong Lién Hép Phap.Vé mit quan s 15 ngan quan Phéagiroc don tra tai Viét
Nam trong tki hgn 5 nim. Theo tinh thn hop tac qéc €, Chinh Ph Ha Noi cam
két s3 tiép don quandoi Phap vao Bc Viét dé thay tié quandsi Trung Hoa gii
gioi quandoi Nhat.

Viéc nay cho Hit, khac Wi Man Chau,bai Loan va Banh bl bong Minh
khéng nhin nhin Hoang Sa Trong Sa thdac cha qu;én cia Trung Qﬁc Ly do la
vi, tai Man Chau,bai Loan va Banh B, Trung Quc duogc qu;én tiép thu Bi tur
minhding ra gidi giéi quandsi Nhdt Bin ma khdng phi nho dén cac géc gia
déng minh Anh Phap.

5. Hoi Nghi Hoa Binh San Francisco 1951 T Nhan Chi Quyén cia
Viét Nam tai Hoang Sa va Twong Sa.

Mla Xuan 1945, 51 de giadong minh tp Héi Nghi San Franciscdé
thanh p Lién Hip Quic. 6 rim sau, am 1951, 51 qgéc giadong minh ki hop
Hoi Nghi dé ky HoaU'dc Cyu Kim Son ngay 8-9-1951. Mc dich dé chim dat tinh
trang chén tranh, phc hbi va tai thét Nhat Ban nhim xay drng hoa binh th gisi
trong tinh tin hoa gii, hop tac va ku ngh theo tén chcua Hién Chrong Lién
Hiép Qubc, va pldng theo ¥ Hoach Marshallduoc thi hanh & 1947 &é tai thiét
Au Chau.

Nam 1949Pbang Gong Sin Trung Qibc da arép chinh qugn king vd trang
tai Hoa Luc, va Chinh Pl Trung Hoa Dan Qic d4 di tin sangbai Loan. Trong
diéu kién chinh ti nay cac Qéc Giabong Minh Tay Plrong khéng thra nhin
Chinh Phi Bdc Kinh chéu Chi Thuyt Stimsondugc ap ding trong w M&n Chau
nim 1931. Dod6 ci hai Chinh Ph Qudc-Cong Trung Hoatéu khéngdugc moi
tham dr Hoi Nghi Hoa Binh San Francisco 1951.

Trong khido, ngay 8-3-1949, Phap kywivViét Nam Hip Binh Elyseedé
tra doc lap va tlbng ntit cho Quc Gia Vist Nam. Ngay 23- 4-1949, ¢hi nguyén
tac Dan Bc Tu Quyét, Qudc Hoi Nam Ky biéu quyét giai tan cié do thuoc dia dé
sat nap Nam PAn vao Qibc Gia Viet Namdoc lap va thong nhit. Tir d6 Viet
Nam c6 & cachdé dirng ra hio vé chi quyen quic gia va & toan \en lanh th tir
Nam Quandén Ca Mau Véi tu cach nay, Vit Namdugc moi tham dr Hoi Nghi
San Francisco 1951.



Ngay 12-7-1951 Band Chic Hoi Nghi San Franciscda pto bién ban Dy
Thao HoaUéc trongdd Diéu 2 & Lanh Tk (Territory) dé cap dén 4 van & cha
yéu sauday:

(a)Nhat Ban nhin nlan rén doc lap cia Triéu Tién [sau khi ting Nga
nam 1905, Nt thiét 1ap ck do thuoe dia ki Triéu Tién].

(b)Nhat Ban khréc tir chi quyén tai cac dao Kurile va Sakhalindé giao
hoan chdLién Sé Truéc Chén Tranh Nga-Nit nim 1905 caalao nay théc cha
quyén cia Vuong Qubc Nga].

(c) Nhit Ban khuéce tir cha quyén tai dao Pai Loanva quin dao Banh H [dé
giao hoan chdrung Quc. Nhitng dao nay NHt Ban d¢& chém cia Trung Qéc
trong Chén Tranh Trung-Nat 1895].

(d) Nhat Ban khuéce tir chia quyén tai cac qun dao Hoang Sava Truong Sa
[dé giao hoan ch/iét Nani.

Pay l1a mpt s thdt lich sk va mbt quyét dinh tvp 1y. Vi néu Hoang Sa
Truong Sa thac chi quyén I1anh th cua Trung Qéc [ciing nhr Bai Loan va Banh
Hb] thi Biéu 2 HoaUdc San Francisco khdngrm phai chia thanh hadé muc riéng
biét (c) va (d), ma chcan ghi: “Nhdt Ban khedc tr chi quyén tai dao Dai Loan va
cac quin ddo nhs Banh H, Hoang Sa va Tong Sa” [d¢é giao hoan cho Trung
Quic].

Khi Nhat Ban tuyén 6 khudc tir cha quyén lanh tid v& Hoang Sa va Tidng
Sa i Hoi Nghi Hda Binh San Francisco 195Hc quc gia tham @ Hgi Nghi 7&
phi nhdn chi quyén aia Trung Quéc, va ngc nhién nhin nén chi quyén aia Viét
Nam ti 2 quin ddo nay That vay:

Ngay 5-9-1951, trong phién Khoampi H6i Nghi tha 5, Ngai Truong
Lién S6 Andrei Gromykaté trinh Tu Chinh An yéuawu Hoi Nghi traobai Loan,
Banh H, Truong Sa va Hoang Sa (Nam Sa va Tay Sa) cho Trusg.Qu Chinh
An nayda bi Héi Nghi bac  véi 46 phidu chvng, 3 phéu thuin va 1 phéu trang.

Ngay 7-9-1951, trong phién Khoafpi Hoi Nghi th 7, Thi Tuwong kiém
Ngazi Trueng Tran Vean Hitu, Trieong PhaiPoan Quc Gia Vet Nam [én din dan
cong B chi quyen cia Viét Nam ti cac quin ddo Trwong Sa va Hoang Sa va
khéng @ip sr phin khang nao a 51 quc gia tham @ Hgi Nghi (ké ci Lién Sd).

Qua hdm sau, ngay 8-9-1951 cadaquaia tham ¢ Hoéi Nghi San Francisco
chap thuin toan & Ban Dy Thao HoaU6c dic biét 1a biéu 2 quydinh rén doc lap
cia Triéu Tién va giao hoan 3 nhénaikitao tai Thai Binh Drong cho 3 méc Lién
S8, Trung Qc va Vit Nam.

Vé mit phéap ly, Wi su cong 1 cha quyén caa Viét Nam ti Hoang Sa va
Truong Sa teéc 50 quc gia Ioi V|en Lién Hép Quic tham d Hoi Nghi San
Francisco 1951, ching ta iy dinh ring: Tir 1951 cac Qun Pdo Hoang Sa va
Truwong Sada dwoc cac quc gia trén ti# gisi thira nhin thuc chi quyen 1anh th
cua Viet Nam chr khéng thiéc chi quyén caa Trung Qdc.
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Viéc 92% céac qgbc giabong Minh i vién Lién Hép Quc thira nHin chi
quyén caa Viét Nam hi cac qén dao Hoang Sa Trong Sa cogia tri tuyet doi
(erga omnes: full force and credityé ca déi voi nhitng quc gia khéng tham
Hoi Nghi nhe Trung Quc va bai Loan. (Conference for the Conclusion and
Signature of the Peace Treaty with Japan, U. N. Ti@aties, Volume 136, p. 46).

Nhu ta da bét, chiéu Chi Thuyét Stimson ban hanhim 1931, Hoa K va
cac quc giadong minh nlr Anh, Phap khéng cdng fih Chinh Ph Mao Trch
bong vibang Gng Sin Trung Quéc da ardp chinh quén tai Hoa Luc king vo
trang hai am trudc d6 (1949).

Ba nim sau Hi Nghi San Francisco 1951,0HNghi Geneva 1954a minh
thi xac nlin chi quyén cia Viét Nam ti cac qén dao Hoang Sa va Twng Sa.

6. Hiép Pinh Geneva 1954 Minh Tl Xac Nhan cac Quan Pio Hoang
Sa va Treong Sa thupe Cha Quyen Lanh Thé caa Viét Nam

Thang 7-1954¢d¢ giai quyét Chién Tranhbéng Drong, Hi Nghi Geneva
duogc triéu tp voi sy tham dr caa 9 quc gia gdom Ngi Cudng My, Anh, Phép,
Lién Sé vaTrung Quc, cung Ai Lao, Cao Mién va 2udc Viét Nam a Qéc Gia
Viét Nam (Mén Nam) va Vét Nam Dan Ch Cong Hoa (Mén Bic). Higp Binh
Geneva ngay 20-7-19544mlan nita, & minh th xac nkn chi quyén caa Viét
Nam Gng Hoa (Iic nay 1a Qic Gia Vit Nam) ti cac qidn dao Hoang Sa va
Truong Sa.

That vay:

a). Piéu 4 Higp Pinh Geneva ngay 20-7-19%diydinh nhr sau:

“Gidi tuyen giza Mién Bic va Mién Nam Vét Nam (V Tuyéen 17) kéo dai ra
ngoaihdi phgn theo ngt dirong thing goc Vi dwong ven bén.

“Luc lrong Lién Heép Phap (§m cé Quc Gia Vit Nam, Phap vatong
minh) phii rat khoi tat ca cac i dao tai phia Bic gioi tuyén (Vi Tuyén 17).

“Quan déi Nhan Dan Vét Nam (Bic Viét) phdi rat khdi tat ca cachdi dao
phia Nam gk tuyén” (Vi Tuyén 17) wi toa hc cac gan dao Hoang Sa va Tiong
Sa (ir Vi tuyen 17dén Vi tuyén 7, tr Quing Tr xusng Nam Ca Ma)

Do d6 chiéu Hiép binh Geneva 1954, quatdi Bic Viét phai triét thodi ra
khoi hai quin dao Hoang Sa va Twong Sa ¢a hc & phia nam V¥ Tuyén 17
(Quang Tri-Nam Ca Mau). Vagltat nhién, &t ca cac quanidi ngaai quoc khac (K
ca Trung Quc va nfat 1a Trung Qlac) phai ton trong chi qu;én l&nh th caa Viét
Nam Gng Hoa va khéngugc chém o haydon tri i cac qén dao Hoang Sa va
Truong Sa K ca ving hi phin tai Bién Bong Hai. (Tir 1955 Quic Gia Vit Nam
thay déi chinh thé va kiy quic hiéu la Vist Nam Gng Hog.

Vi Bic Viét khdng cé ch quyén lanh tld tir Vi Tuyén 17 vao Nam nén
Chinh Pli Ha Noi khéng c6 tr cach & hitu chi dé chuyén nhrong ving i phin
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va céc hi ¢ao Hoang Sa Trong Sa cho it cir quic giadé tam nao, & ca Trung
Quc va nfat 1a Trung Qibc. Két qua 1a Cong Ham Phm \an Pong gri Chu An
Lai ngay 14-9-1958 khoéng c6 gid tra khéng co lgu lic phap ly

b). Hon nita Biéu 24 HEp Dinh Geneva 1954 con bwiViét Nam Dan Ch
Cong Hoa phi tn trong chi quyén l&nh th cua Viet Nam Gng Hoa: “Hép dinh
nay ap dng cho fit ca cac rc lwong i trang @a déi bén. luc lwong Vi trang da
mdi bén € phai tén trong 1anh th dudi quyén kiém soat da bén kia va khéng c6
hanhdong nao chng pha hay phongya (bén kia)danh tr 1anh ths bao gm ai
hai phdn va khong pén”.

c). Ngoai rabiéu 12 Bin Tuyén Ngon Sau CungacHsi Nghi Geneva ngay
21-7-1954 éng khzng dinh: “Céac quc gia tham @ Hoi Nghi Geneva (tron@’o co
Trung Quc) cam Kt tn trong chi quyen dgc ldp, rén thong nhit quoc giava &
toan wn lanh th cia Viét Nand. (Trung Quc 1A not trong 9 qtﬁ»c gia tham o
Hoi Nghi Geneva 19546i Anh Quc va Lién Sé laténg chi tich). (TH Nguyén,
bong Drong 1945-1973, Saigon, 1973).

d). Phu Binh Tuyén Ngon Qéc Té Nhan Qugn Lién Hip Quic (1998)
ciing khuyan céo Ccac gic gia Idi vién tranh noi vi pham tap the, thd mo va cé
théng hit ngLﬁn tr S ky thi ching ¢, d6 h haychlem aong, gay bn hayde da
chu quyén qwc gia va & toan \en lanh th bang cach ph nhin qu;én dan §c tu
quyét va quy:n cia cac dandc dugc hanh & day du chi quyén dbi véi cac tai
nguy@n va ngén loi thién nhién éa dat nuéc”.

Cin o vao nhiing tai liéu lich sr néi trén, Trung Qéc d& y thrc sr yéu kém
cua hp vé cd ba mit phap ly,dia ly va ich st. Do d6 hy khdng bao @i dam cong
khai thio uan V& van dé tranh clp chi quyén cac Ki dao va hi phin tai Bién
Pong Hai. Ho thudong trdnh né va chad 1a ndt van dé bat khd tranh nghi. Ly do
don gian laho khong co tai Bu hay ly & gi dé dwa ra tranh ngh céng khai trong
tinh than chinhdai quang minh

Tat ca ly 1& va hp treong aia Trung Qdc chi thu gon trong cau: Bién Nam
Hoa la Bén Lich St cua Trung Quc”. Cachday 2000 #m, trong tlé ky thir nhit,
Pé Quic La M4 ding d4 trng tuyén B “Hja Trung Hii 14 Bién Lich St ciia Ching
To". Theo céac lat gia va chuyén viénah hoc trén ti¢ gisi, thuyét Bién Lich Sr
caabé Quic La Ma vabé Quoc Dai Handa i thoi va lac hau.

Ké tir 1982, vin d& Bién Lich Sr hay Nbi Hai da duoc giai quyét chung
thim boi Diéu 8 CongU6Gc Lién Hiép Qubc vé Luat Bién:

“Toa An Quic Té dinh ngha “Bién Lich S# 1a Ngi Hdi, nghia 1a viing bén
toa lac tréndat lién vé phia bén trongirong o s cia Biéen Lanh Th. Theo Toa
An Téi Cao: “Ngaai trur trudng hop cac qéc gia qlan dao (nhr Phi Lut Tan hay
Nhat Ban), Bién Lich S hayndi hdi cia mjt quoc gia nim bén trongdt lién vé
phia bén tronghrong @ so cia bién 1anh th”. (The International Court of Justice
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has defined “historic waters” as “internal water” (fepjs cases UK vs. Norway,
1951, I. C. J. 116, 130); “Waters on the landward side of thelibasof the
territorial sea form part of the internal water of Bt@ate” (Art. 8 LOS Convention
1982).

~ Trong khidé, Bién Nam Hoa chla ngazi hdi chay tr bo bién Trung Hoa
den bo bien Nam Drong, va png ti 2000 cay 8.

7. Lich Si Trung Quéc Thoi Trung Co

Thém ndt tai liéu dang tin @y vé chinh sir Trung Quwc la cwn “Lich Sk
Trung Quwc Thoi Trung G” do Han LAm \Vén Trung Qibc xuit ban tai Dai Bic
nim 1978. Trong bai “Nghién & vé Lich Sr va bia Ly” hoc gia Hsieh Chiao-
Min nhin dinh & cwc Tham HEm cia Trung Hoad Dai Duong nhr sau: ‘Swt
chiéu dai lich s¢, vé s phét trign win hda va khoadt, dan ¢ Trung Hoa khéng
tha thiét dén dai dirong’. Theo nhiing tai léu lich sr chinh tldng “than haic nha
cam quyén Trung Hoa @ng gri nhitng doan tham Km dén Nhdt Ban trong céac
thé ky thi ba va th hai Treéc Cong Nguyén, vaitPong Nam Adn Dg, Ba Tir va
Phi Chau trong th ky 15. Diém rd nét nht |1a tgi Thai Binh Drong co it it, néu
khéng ndi 1a khéng co, g w xam nkip quy mécia Trung Quc” sudt chiéu
dai lich sr (tir doi nha Tan thé ky tha ba Tiege C. N.dén nha Thanhit thé ky 17
dén thé ky 20).

Duéi doi nha Minh, Minh Thanh & cir P6 Péc Thai Giam Tinh Hoa ct
huy nHrng doan tham Kim dén An Do Duong va Bén A Rap nhim thiét lap bang
giao \oi trén 30 géc gia duyén i, dong thvi khai trién Conbuong To Lua ti
An Do, Phi Chau va Trun®dng. Nhing chuygn hai hanh @a phai 6 Trinh Hoa
khéng plai d@é chinh phc ving Bén Nam Hoanoi toa lc cac gan dao Hoang Sa
va Treong Sa.boan Hi thuyén chi di qua (cross)Bién Nam Hoa niim khai pha
(explore)An P¢ Duong. Phéi lp khdng 18 ghédén cac Ki dao Viét Nam, tam tr(
chan duy nft 1a D6 Ban hay Tra Ban (Chaban)itiphi Chiém Thanh. Sau khi
Minh Thanh B mat, dr luan triéu dinh nha Minhda phé phan rilng cc hai
trinh ring phin trinh dén caa Trinh Hoa vida lam suy §u rén kinh € quic gia.

(Throughout most of their long history of cultural and scient
development, the Chinese people have been but passiveigsi®d in the ocean.
Historical records indicate that from time to time Mkinese authorities sent out
maritime exploring expeditions, notably those to Japan g &athe second and
third centuries B.C., and to Southeast Asia, India, afmgtaAduring the fifteenth
century. Apparently there have been few, if any, plannep genetrations of the
Pacific Ocean by the Chinese during their long histomyt Ghinese traders did
follow the land and water trade routes to India and beyondftica and the
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Middle East, prior to the Renaissance. Chiao-Min Hsidtin€se History Middle
Ages: China Academy, Taipei, 1978, p. 287.

During a period of twenty-eight years, from 1405 to 1433 Admiradngh
Ho led seven exploring expeditions into the Pacific amiaim Oceans and visited
more than thirty-seven countries. The large exploring etiped that wereto
crossthe South China Sea amdplorethe Indian Ocean were criticized by the
court as poor to (an impoverishment of) the country. Chiao-Nsieh, Ibid, p.
290-291).

(The Chinese expeditions wemiplomatic not commercial,much less
piratical or colonizing venturesJohn King Fairbank, China, A New History:
Harvard University Press 1991, p. 138).

Trong Trung Qdc sr ¢ nhéu tai liéu lich st va nhéu tac plim cia cac bc
gia Trung Hoa xac rin cha quyén 1anh ti caa Viét Nam ti cac qun dao Hoang
Sa va Teong Sa.

1. Duéi doi Nha Thanh, trong céc th ky tir 17 dén 20, theo bn ¢6 Hoang
Thanh Nlat Théng D Dja Tong Pé do Chinh Ph an hanh Bam 1894, thi#én cwi
thé ky 19, “lanh thy cia Trung QuWc chy chay dén dao Hdi Nam 1a Rt”. Qua tié
ky 20su kién nayduoc xac nlin trong cén Trung Quwc Pia Ly Hoc Gido Khoa
The xuit ban nim 1906 i doan nhr sau: ‘Piém arc Nam @a Trung Quic 1a by
bién Chau Nhai thdc quin Quwnh Chau (Hi Nam) ti Vi Tuyen 18”. Cac gén
Chau Nhai véam NH thuwc dao Hai Nam kéo dait Vi Tuyén 20 (ngang Thanh
Hoa) dén Vi Tuyén 18 (ngang NghTinh). Trong khidé quan ¢ao Hoang Saoa
lac V& phia nam,t Vi Tuyén 17dén Vi Tuyén 15 (Qung Tri, Thra Thién, Qéng
Nam, Qung Ngai), va géin dao Truong Sadi cAc Vi Tuyén 12-8 (Cam Ranh - Ca
Mau).

Trong kin d6 Pgi ThanhBé Qusc do Chinh Ph an hanh éng khéng ty
V& cac gén dao Hoang Sa va Twng Sa, va khodng fly ghi cac danhung Han
héa nlr Tay Sa, Nam Sa,¥h Lac, Tuyénbuc, v...v....

Hon nira, trong 6 Hdi Quéc Do Ky, cubn Hdi Luc cua Vuong Binh Nam
(1820-1842)viét: “Van Ly Treong Sa(Hoang Sa) la a cat dai ngoai in duoc
dung 1am phén ¢u che ckin mit ngoai b ¢di neéc An Nam. Nhu vay ¢ st nhin
nhan rang quin dao nay la bién thayia Vit Nam.

Theo lc gia Marwyn S. Samuels trong &u Tranh Chip tzi Bién Nam
Hoa, khéng c6 dng ching ndo cho thy nha Thanhda sat nlip cac hii ddo nay
vao lanh tld Trung Quwc (There is no evidence here that the Ch'ing State had in
any sense absorbed the islands into the imperial domain: Wary. Samuels,
Contest for the South China Sea, Methuen London, 1982 3thofe 38).
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Tap Pia D Chi Tinh Quing P6ng dugc vua Nha Thanh d@y phé am
1731, khéng ghi hai gm dao Hoang Sa va Twng Sa la lanh th Trung Quc
(ciing nhr Ban D6 Mao Khén trong céin Vi Bi Chidoi Nha Minh).

Trong b sachdia Iy “Bgi Thanh NIt Thong Chf do Qudc Sr Quan Trung
Hoa bién sen nim 1842 i 1oi tya aia vua Thanh Tuyén Tong, khong cdat@o
ghi Thién Ly Trong Sa hay ¥h Ly Terong Sa(quan dao Hoang Sa) thic dia
phan tinh Quingbong.

bic biét 14 trong cén Hdi Quoc Vin Kién Luc cia Trin Luan Quynh (#m
1744), ving hi phan aia Viét Nam ti Bién Déng Hi duoc ghi bing cac danh
xung Viét Hdi va Viét Duong.

Ngoai ra cén Hdi Ngogi Ky Se cua ThichDai San xut ban nim 1695d0oi
Khang Hi ding ghi nlin chi quyén cia Pai Viét trong vic chiém hiru, kiém soat
va khai thac viing Bh Bdng Hii noi toa lkac cac gan dao Hoang Sa va Tivng Sa.

Poi Nha Han, sau khi Han/bé thon tinh vaddi tén nrdc Nam VEt thanh
Giao CH Bd, viing bén béng Hii chay tir bo bién Bic Viét dén Thanh Hoa, Ngh
An (Giao CHh, Cru Chan, Nt Nam) cé tén la Giao Glbuong.

2. Poi nha Minh cun Vii Bi Chi caa Mao Nguyén Nghi (va ém Linh
Ngazi DBgi Pap cua Chu Khir Phidoi nha Tng) ding goi Bién bong Hii 1a Giao
Ch/ Dwong. Trong khid6 trén cac bn d Trinh Hoa H: Tay Drong, Trinh Hoa
Hang Hii B6 khong thy ghi cac gén dao Hoang Sa Trong Sa i cac danh
xung Han hoa Tay Sa, Nam Sa, Tuy@éc, Vinh Lac trong b trinh hii dao cia
Trinh Hoa 7 4n di qua Bién Nam Hoadé khai phaBién Tay Drong (An D
Duong).

Theo ich sr Viét Nam trong hai thky 14 va 15 c6s giao chén lién mién
gitta Viét Nam va Chiém Thanh. &4 qui that nha Minhda chém dit Chiém
Thanh @m 1413 trong chudn di tha tu caa Trinh Hoa, thid tit nhién s sach ea
Trung Hoa va \Vdt Namda phii ghi chép véc d6. Trong khidoé theo saclbw Dia
Chi doi Hong Pirc, t6i hau ban tlé ky 15 droi doi vua Lé Thanh Téngam 1471,
Chiém Thanhia 1a 1anh th caaDai Viét gdm ¢6 b dia, hi phan va céac hi dao.

Theobai Nam NHit Théng Chi ¢ tinh Khanh Hoa thi din Minh Si ciing
ghi chép nlr sau: “Sr thin Chiém Thanh noi: €lai dat nugc Chiém cé 27 &, 4
phi, 7 chau, 22 hudn, nayvua An Namdy di chi con 5 %, tr Bangbé Langdén
Chan lap ma thdi”. Lac nay vua Nha Minh salr sang yéu &u vua L& Thanh
Téng té dat cho Chiém Thanh nimg Ngai khéng chu. (Ly do la vi Minh Ch
khong ta d¢at Nam Vit caa Triéu Vii Bé cho nrgc Pai Viét).

Nhitng tai léu lich sr nay cho bit tir thé ky 15, cacdao Hoang Sa va
Truong Sa nguyén ldja ban hii phdn ngr nghigp cia Chiém Thanl@a tro thanh
lanh the cia Pai Viét. Ciing nén ghi chlang tr nam 1427 Lé lgi d& danh thing
quan Nha Minhié gianh hi chu quyén doc lap d¢& b Minh Thanh B tudc doat tir
20 ram trude (1407).
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3. Poi nha Nguyén,trong ti¢ ky 13 Trung Qdc bi Méng G thdn tinh
trong 90 Am. Nam 1257, quan Mdng &tanh Van Nam va tran safigi Viét.

Truéc d6 trong chén dich Tay Tén, dxdi hiéu ky Thanh Cat T Han, quan
Méng G5 d& chém giit ving Trung A 6 nganiin d¢én Hung Gia loi va nréc Nga
tai Bic Au va Ba Tr tai Nam A. Ngoai ra b con thén tinh méc Tay H phia tay
bic, nrc Kim phiaddng bic rdi tran sang Téu Tién. Sau khi ¢b nha Bng va
dit nén thing th tai Trung Qubc, Méng G danh chém rudc Pai Ly hay Van Nam
Phi. Tuy nhién, 4i Dai Viét, véi quan dan it 1dong, rim 1257 nha Tan da danh
tan quan Mdng € tai Pong B Pau phiadéng S6ng NhHa. Pay la chén thing
dau tién dia Pai Viét d6i véi nha Nguyén.

27 mim sau, Am 1284, con Nguyén @hla Thai Tr Thoat Hoan kéo quéan
sang bao thu.

Trong Hoi Nghi Dién Hing cac b6 laaiong thanh xindanh. Drdi sy &nh
dao oia Tran Hung Pao, ch trong vong 6 thangutthang 12 Bam 1284dén thang 6
nam 1285, quarai Viét da danhdudi quan Mdng G ra ngoal b cOi. Toabo hi
ban chét, O Ma Nhi b dum qua dip phii mot minh chy trén bang thuyén, trong
khi Thoat Hoan pdi chui ong dong I&n xe théo caly vé Tau.

Thoi gian nay Ht Tat Liét d& c6 K haach thén tinh gén dao Phu Tang.
Nay quan Thoat Hoadai bai kéo &, Nguy&n Ch phai dinh cH ké hoach béng
Tién. Va hai @m sau,diu nim 1287 Thoat Hoarui tap trung trc lwong kéo quan
sangDai Viét & bao thudn the hai.

Tuy nhién, @ng nhr lan truéc, ch trong vong mt nam quan Moéng G da
mua hy that bai. © Ma Nhi An nay b bit sbng. Sauié Tran Hung Pao, Tran Nhit
Duat, Nguyén Khodi va Phm Ngi Lio dai pha quan Nguyénit Bach Ding Giang
khién Thoat Hoan pdi thu tan binh thdo ey vé Yén Kinh. Va i Thing Long
Tran Nhan Téngiem cac wéng nha Nguyén ibbat nhe O Ma Nhi va Phan Ep
lam B hién phu &i Chiéu Ling.

Ppay la mpt vinh quang ga Pqi Viét da ba kin don pheong pha ¥ ké hoach
Nam Tén (tzi Viét Nam),dong thyi ngan can cwbe Bong Tén (tai Nhat Ban) cia
doan quan Moéng &ndi danh 1a bach chi bach thng tr doi Thanh Cat & Han.

Sau ba phen tft bai, Nha Nguyén khdng con dom ngé@t\ilam & trén lc
dia dén céac hii dao. Va trong cac thky 13 va 14, theo chinhrsquan Méng 6
khéng xam ckim cac gén dao Hoang Sa va Tng Sa.

Theo cén Tranh Chip tzi Bién Nam Hoacia Marwyn Samuels Trong
swt thé ky 14 cacdsi hdi thuyen hing mnh aia nha Nguyércé di tuan tiéu,
nheng i Bién Nam Hoa céac &i déo Hoang Sa va Twng Sa  khdng jbchiém
dong va khéng thic chi quyén lanh th cia Trung Quc” (sach da din, trang
20).

Nguyén Sk ciing xac nhn diéu do.
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Ciing nhr cac sachts dia doi Nha Thanh, cfn Nguyén & Dja Ly Chida
viét nhr sau: “Grong wrc Trung Quc doi Nha Nguy@nvé phia Nam chdén Ddo
Hdi Nam, va ¥ phia Bic khéng qua Sa M Gobl.

4. Ppoi Nha Téng, ciing nhr trong ti¢ ky 13 doi Nha Nguyéntrong hai thé
ky thiz 10 va 11, quaiagi Viét cing da 3 kin danh thing quan Nha dng.

Truéc hét, doi Tién L&, rim 981 Lébai Hanh pha tan 4i quan @a Luu
Trirng nha Bng ti Bachbing Giang.

Pén doi Nha Ly, rim 1075, Ly Throng Kiét va Ténban vay ham quan Nha
Téng ki Chau Liém, Chau Kham (Qog Boéng) v Chau Ung (Qéng Tay). Qua
nam 1076, mt lan nira, Ly Throng Kiét lai danh ki hai quan Nha Bng trén sdng
Nhu Nguyét va séng Phutong.

Sau 3 phen #i bai, theo trinh 4u cia hoang than Téu Nhir Quat, vua ng
Thin Téngda phii theo chinh sacArong V& Ai Nhan(thin trong viéc v i,
thuong x6t ming ngrdi, khéng plvi binh roi lam chréng). Vada thra ntin rén
doc lap caabai Viét.

SachChwr Phién Chicaa Triéu Nhir Quat nhin néin ring quin dao Hoang Sa
ma tac gi goi la Thién Ly Trong Sa(B&i Cat Dai Ngan Bm) la dat cua rwdéc
phién thc Viét Nam chir khong thgc lanh th cua Trung Quc.

Trongdoi Nam Téng cwbn Linh Ngai Pai Pap aia Chau Khe Phi ding xac
nhan: “Van Ly Truong Sa (Hoang Sada lac tai Giao CH Duong”.

NGi tom hi cAc sach® dia Nha Bng khdng bao gt ghi chépring Trung
Qudc da chiém hiu cac hii dao Hoang Sa va Tong Sa nir Chinh Phi Bic Kinh
da xuyéndc trong “Ban Chu Giii vé Pdo Nam Uy va Qén Pdo Tay Sa’ngay 1-
thang 9-1951.

5. Poi Nha Puong sachbuong Thr Nghé Vian Chi c6dé cap dén cubn
Giao Chau D V4t Chiciaa Duong Phu trongto tac ga tuong thuit nhirng viéc ky
di va nhing roi ky di tai Giao Chau (Vét Nam). Nhr tai That Chau Qrong (Nhém
An Vinh, Hoang Sa) ladi c6 nhiéu & thach hayda nam cham kBn cac thugn
ngaai duong c6dong clét sit khdngdi quadugc. Pay co & thira nhin cacdao
Hoang Sa la thanh ph cia Vit Nam.

Ngoai ra saciw Di Lg Trinh do Gidbam doi buong khi ghi b trinh hay
hai dgao Hongkong-Tan Gia Baiiang khéng ghi cacdi dao Hoang Sa, Twong Sa
hay cac danhung Tay Sa, Nam Sa.

Ké tiép doi nhaDbuong ladai Ngi Dai Thip Quic (907-960).bay la ndt
giai doan lich sr phan hoéa va suyéy. Thra dp nay,nam 939 Ngbé Qusn danh
thdng quan Nam Hadé gianh ki chi quyén dac ldp cho Viét Nam.

6. Doi Nha Han, trong cén Che Phién Chi,str gia Tréu Nhit Quatdoi
Nha Tong d& xac nfin nhiu sr kién lich sr dang ghi nké nhr sau:

Nam 111 Tuéc Codng Nguyén, sau khi thdn tinh Nané\iHan Vi Bé sai
quan wot bién sang ckim dit caa dich quan (Nam \&) vadit ra hai gan Chau

17



Nhai vabam NH (Pao Hai Nam). Trong th ky thi nhat Trugc C.N. Han Nguyén
Pé darat quan ki ddo Hai Nam mai ©i doi nha Lirong va nha Ty (cii thé ky
thir 6 vadau thé ky thi 7) moi dat lai quyén cai ti”.

Nhu da trinh baydén cwi doi Nha Thanh vaatiu thé ky 20, bién aong
cia Trung Qdc v phia Nam chchay t6i quan Quynh Chaudao Hai Nam i vi
tuyén 18.

Tong ket lai, vé mat chinh &, trong swt 22 thé ky, tr cAcdoi Tan Handén
sau Tl Chién Il, khéng tly tai liéu nao, hay néi rd én, khéng cé cau nao ghi
rang Bién POng Hii véi Hoang Sa Teong Sa thde chi quyén aia Trung Quc.

Mai téi nim 1951 nhan K Hoi Nghi Hoa Binh San Francisco 195n dau
tién Chinh Phi Bic Kinh méi dua ra Cong B ngay 1-9-19510i cha quyén I&nh
thé tai cac i dao Hoang Sa va Tiyng Sa.bé 1aBdn Chi Giii vé Pdo Nam Uy
va Quin Pdo Tay Satheodoé “dao Nam Uy cling toan écac gén dao Nam Sa va
Tay Sadéu la lanh tb caa Trung Qéc, cac tai ku lich sr lién quandén cac gan
dao nay co  doi nha Téng’. (Notes on the Nanwei and Sisha Islands, People’s
China, Foreign Language Press, 9-1-1951).

Tuy nhién ich sr Trung Quc da khéng ghi nin nhr vay. Nhu d4 trinh bay,
cudn Linh Ngai Pai Pap cua sr gia Chu Kl Phidoi Nha Tong ding goi ving
bién Hoang Sa Trong Sa la Giao GhDuong (bén cia nréc Giao Ch tac Viét
Namdoi Nha Han).

Qua ram 1956 khi Phi Luit TAndoi cha quyén cac ki dao Thai Binh (Itu
Aba) va Tuong Sa (Spratly), ngay 29-5-19%hinh Pha Pai Bic da 1én téng
phan khang va chtruong ring cac Bi dao nayda thube cha quyén 1anh t cua
Trung Quc tir doi nha Minh trong thé ky 15.

Tuy nhién éng nhr Ban Céng B Chi Quyén caa Bic Kinh nim 1951, Bn
Phin Khang Phi Lat Tan rim 1956 @abai Bic khong vén din duoc bing ching
cu thé ndo ¢ phép ly,dia ly hay Ich sr & ching minh cli quyén caa Trung Qiédc
tai cAc qun dao Hoang Sa va Tng Sa. @ hai Chinh Pt Trung Hoa chqua
quyét subng ng Bién Nam Hoa la Bin Lich Sr cia Trung Qéc tir cacdoi Han
Vi Bé, Tong Thin Téng hay Minh Thanh&

Trén thrc € day cH 1a Am nwu cia Chinh Ph Bic Kinh nhim khéi phic
chi ngha ba quyn Trung Quéc do Mao Tach Bong tai phatdong tr cuji thap
nién 1950. Vaié thi dua tranh th nhan tam, Chinh Rhbai Loan ding ph: hoa
luan diéu nay. Mic diu, nhr d4 trinh bay, chos thang 2-1955 dng Thdng Trung
Hoa Dan Qdc Tudng Gisi Thach Vin x&c nkin gid ti Tuyén Céao Cairo 1943
trongdd Trung Qibc khude tir cha quyén tai Hoang Sa va Trong Sa.

8. Phuc Hoi Chi Nghia Pai Han

18



Thang 5-2008 trénap chi Duyét Lai Nén Kinh T Tai Vién Pong (Far
Eastern Economic Review)pt gi Micheal A. Ledeen trong ¥n Nghién Gru
Chinh Sachwa Hoa K da nénh danhchinh sach ba qén aia Trung Quc hién
nay la Chi Nghia Phéat Xit @ Pién (Beijing Embraces Classical Fascism).

Theo tac dji, thay vi tép thu chi nglia da nguyén theoussmongdoi cua myi
ngudi, gigi 1anh dao Trung Qéc cang ngdy cangdrnén gidodiéu va blO tha.
Ciing nhr tai Y Pai Loi 50 nim sau Cach Nhg Phat Xit, Nha Noc Y van giir
nguyén ch do doc tai va cli yéu vin dan ap chinh tr bé bién minh cho ch ds,
ho d& néu lén quanéwé sy vinh quang 6 xua aia dan éc Y thoi Bé Quic La MA.
Ngay naydé phong theo Ch Nghia Phat Xit @ Pién Y, Bic Kinh ding dé xuéng
“Dan tgc Han \f Dqi”. Muc dich dé giir chiat quyén lyc chinh ti hau phuc hi Bé
Qudc Pai Han.

Ppay chinh la Ch Nghia Dai Han dugc xay drng va phic hoi. Véi “ti hién
dai héa” Trung Qéc ngay naydd biu 16 tinh héu chén trong chinh sach banh
truéng ca vé kinh € Idn chi quyén Ianh th. Quandoi Trung Quwc dang &ng
cuong sic manh dé hy vong c6 ngayta pheong tién nhim loai trr hay phong nia
sy can thép aia Hoa K tai A Chau Thai Binh Dong. Trong khi clo doi ho
phong kim ngawé tich arc vi@n dung théng tin tuyén tridn hau gianh @m tinh va
sir than phic cia cac quc gia trén tié gigi. Saudd, theo trugn thing va tr hao
lich s, ho S8 budc vao giaidoan dbi dau v6i phe Dan Ch Tay Plrong. Ho ky
vong rang Wi quyét tdm va phat téin kinh €, hé thong Trung Qéc s ndi bat trén
thé giéi khién cac géc gia khac phi kham phic vamgc nhién cldp thuin dé ho
thoén tinh cac ving 1anh éhva hii ddo tzi A Chau

Nhitng nkin dinh noi trén éa ky gi Micheal A. Ledeeniing la nkirng ntin
dinh aia Tién S Lo Chi-Kin tr Hong Kong trong Léin An Tién S d¢ trinh Pai
Hoc Kinh Té Chinh Ti LuanDén rim 1986 Déi véi Trung Quéc, nhirng 1&nh tid
phu dung turdc kia da dugec Trung Qe chinh plic va khai héa, nay ghtra lai
(Trung Quc) van minh chir khéng tk thuoc vé phe Pé Quoc) da man Territory
once won for civilization must not be given back to barbari&hi-Kin Lo,
China’s Policy Towards Territorial Disputes, Routledgedon, 1989).

Trong thip nién 1960 khi phatong Cach Mng Vin Héa, Trung Qbc da
vién din nguyén ic naydé gianh git cha quyén lanh tid trong Chén Tranh Bién
Giéi An-Hoa. Lac nay chinh sach nggiao aia Bic Kinh ntam thu i toan en
cha quyén Ianh tld caa Bé Qudc Trung Hoa thi cuc thinh. D6 1a quan rém “trt
tir thé gidi theo truyn thong Trung Quc’.

T sau Chén Tranh Bién Gii Hoa-An ram 1962, moi ngudi nhin rd tham
vong khdng bao @ithoa man éa Trung Qdc mudn ddi nhitng 1&nh thh ma hy da
thon tinh trongith sr. Chinh sach naguoc phb bién nim 1954 trong cdn “Luwoc
St Tan Trung Qdc” c6 kém theo 4n @6, nhic lai 161 Mao Trach Dong: “Tat ca
cac lanh th va hii d¢ao thupe khu wre anh hrong cia Trung Qe da trng bi phe
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Pé Quic Tay Phlrong va Nt Ban chém doat tir gitta thé ky 19 dén sau Th

Chién I, nhr Ngazi Méng, Triu Tién, “An Nam”, Ma Lai, Thai Lan, Mn Dién,

Bhutan, Nepal, Ladakh, dhig Kéng, Macao, cung whg hii déo Thai Binh
Duwong nhr Pai Loan, Banh W, Ryukyu, Sakhalin, gh diwoc giao hoan cho
Trung Quc”.

bay 1a khat wng ba quén cia Trung Qéc khéng bao @i thoa man.pé
Quoc Ngai Ring phat hén tir cacdoi Tan Thay Hoang, Han X Bé va Minh Thanh
T6 da dugc Mao TachDbodng phuc hoi tir 1955.

Trong cn Cach Mung Trung Qdc va Lich St Pdng Ging Sin Trung
Qudc xuat ban sau @am 1949 caloan nhr sau:

“Sau khidanh ki Trung Quc trong chén tranh vd trang, cadé quic da
thén tinh nhdu neéc phu dung @a Trung Qdc: Nhat Ban chém Triéu Tién, Dai
Loan, Banh W, cacdao Ryukyu, va Port Arthur. Anh chin Mién DBién, Bhutan,
Nepal va Hong Kong; Phap ém “An Nam”, va ngay & mot quic gia vé ngla
nhu B Bao Nha éing chém Macao”.

(In earlier days, especially in the immediate aftehmatt the Sino-Indian
border war of 1962, a popular interpretation of China’s policestds territorial
disputes was that they were dictated by insatiabldemist ambitions. It has been
claimed that it is the belief of the Chinese that teryi once won for civilization
must not be given back to barbarism. Therefore territory wivieedr once Chinese
must forever remain so, and, if lost, must be recoverdtedirst opportunityC. P.
Fitzgerald, The Chinese View of Foreign Relatjd63.

In defeating China in war, the imperial states havertakeay many Chinese
dependent states and a part of her territories. Japan togkkawea, Taiwan, the
Ryukyu Islands, the Pescadores and Port Arthur; Britaired Burma, Bhutan,
Nepal and Hongkong. France occupied “Annam”, and even agnifisant
country like Portugal took Macao.

Mao’s remark is believed to have lent weight to the irrédeimterpretation
of China’s territorial policiesGuy Searls, Communist China’s Border Policy,
Dragon Throne Inperialism? Hongkong 1963)

(Irredentist interpretation means an advocate of gw®wery of lands of
which his nation has been deprived, or, of territory histdlgyi or culturally related
to his nation but now subject to a foreign government).

Nhin dinh néi trén éa hp Maoda yém tro cho chinh sach éhdja aia Trung
Hoa Wi quan ném arc doan cho #ng, \& pheong dén lich sr va van héa, Bt ctr
lanh th6 nao tude kia thwe anh hréng Trung Qéc hién bi cacdé quic (Tay
Phrong) xam chém, nay phi giao hoan cho Trung Q.

Riéng ti Viét Nam va ving Bin bong Nam A, Trung Hoaé ra thuyt
Bién Lich Sr va chi truong ring hp d& vién din rat nhidu tai liéu lich sk tir thoi co
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xwa cho bét ho @& kham pha va chin ar nhitng hii dao Hoang Sa va Twong Sa.
Do d6 ho tu cho c6uu thé trén l&nh wc lich sr va khing dinh fing chi quyén cia
Trung Quwc tai cc qin dao trong Bén Nam Hoa 14 4n @ “bat kha tranh ngl’
(Both contentions are strong: thacient title based on immemorial possession
or discovery- occupatign

Piéu dang lru y 1a Bic Kinh msi chi chinh thirc 18n téng doi chi quyén tai
Bién Bong Hii ngay1-9-1951vién o5 ho d& chém or Hoang Sa Trong Sa tr doi
Nha Tong (thé ky thir 10).

Trong khidod, 5 rim sau, ngayY9-51956 trong tin khang nghPhi Luat
Tan ti Truong SaPai Bic lai cha truong ring Trung Qdéc chi thu dic cha quyén
cac hi dao nay fr doi Nha Minh(thé ky 15).

Trong myi truong hop, ngrdi Trung Hoa, du la gc gia hay 6ng sin \an
chi can ar vao nliing tai liéu ngazi siz, vaothuyét Bién Lich St va thuyt Thi Pdc
Chi Quyén do Kham Phé va do Cémn Gr. Ho chi quan chai6 [a Bp truong uu
thing khéng ai cé thpha nhan hay bac b.

Néu qua that mudn trung thanh & cha treong phii giao hoan céac 1anh éh
bi 14n chiém do chén tranh v& trang, thiwoc Rt Trung Quc phii giao hoan cho
Viét Nam toan th 1anh thy riéc Nam Vgt do Triéu Vi Vuong thiét 1ap nim 207
Trude C. N. bao §m ving trung nguyén Trung Qo véi cac inh HO Nam, Qung
boéng, Qung Tay,dao Hai Nam va VEt Nam. Nam 181 Tudc C. N., sau khianh
thing quan Tay Harmat quan Treong Sa, Tu Vi Vuong xrng dé hiéu 1a Nam
Viét Hoangbé, ngang hangdi Han Cao B tai mién Bic. Nam 157 Han \in bé
sai Luc Gia dua qubc thr khuyén du Triéu Vil Bé tir bo dé hiéu woi 161 cam Kt s3
dé Triéu Vi Vuong dugc todn qugn cai ti ving trung nguyén Trung @a ter
Ngi Linh dén by bién Vit Nam Tuy nhién am 111 Tuée C. N. Han \i bé da
phan bdi cam Kt caa cac é phu va tién wong nha Tay Han nhHan Cao B va
Han Van Bé. Va da dem quan thdn tinh Nam &inhim Han héa vang lanh éh
nay, mic dau Nam V&t c6 rén vin hoa va ¥n minh khac Wit véi cac dandc du
muc mién Bic. PO ding 1a nkn dinh cia Gido & C. P. Fitzgeraldaf Pai Hoc
Oxford: “Trong twong hyp nzéc Nam VEt giit vitng chi quyén doc lap voi nén
van héadac thu aia Mién Nam, thi diu nha Han c6 chim duoc mién Quang Chau
va Van Nam, b ciing $ khdng thanh céng trongad thiét 1ap anh hrong ti vang
chau tl6 Séng Tay Giang phi@ng nam Trung Qic”. (Had Nan Yueh remained
independent, it is very possiblesaparate culturavould have arisen in the south,
and the Chinese might never have established their inBu@nhe valley of West
River. C. P. Fitzgerald: China, A Short Cultural History Oxford Univerdiress
1953, p.184).

piéu nghich ly 1a, diu qui quyet ndm chic phin thing trong tay, Trung
Quoc khdng bao @t dam céng khadfira vin dé tranh chip chi quyen hdi dao va
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hdi phdn tzi Bién bdng Nam A ra eéc cac @ quan tong tai quc t, ké cd cac o
quandiéu gidi do cac quéc giadé tam vo & phu trach.

(Ironically, despite most of the existing studies having fouméavour of
China’s position over to islands, it appears that Chinabbas most reluctant to
subject the disputes to international legal arbitrati¢hi-Kin Lo. Ibid).

Ngay ir nim 1932, trong ¥ tranh clip vé quyén khai thac pét phat trén
quan dao Hoang Sadai dién Viét Nam, Chinh PinPhapda vién din nhing tai liéu
lich gr dé xacdinh chi quyén cia Viét Nam ti quan dao nay.Dé to thién chi hoa
giai, Phapdeé ngh dua w tranh clip Hoang Sa ra wéc Toa An Qlac Té 1A
quan tr phap éi cao co thm quyn cong b nhing quandiém tham wn
(consultative opinions)Tuy nhién Trung Qic d& trdnh né va khéng dam codng
khai trinh By nhiing quandiém phéap ly va niing tai léu lich sr ma h thuong
phd trong. (B&o céoiwa Toan Qugn Bong Drong Pierre Pasquieim 1932 hén
luu trit tai Van Khé Bo Ngaai Giao Phéap).

Ngay nay chdng ta thachitb Trung Quc céng khaifira w tranh chip chi
quyén cac hii ddo va hii phdn tzi Bién bong Hii ra truéc cac @ quan tai phan,
trong tai, hoa gii hay tham dn theo th tuc qwc ¥ (international litigation,
arbitration, legal mediation or judicial consultation).

Gido Sr Fairbank i Pai Hoc Harvard va Giao Sr Fitzgerald @i Dai Hoc
Oxford cho &ing Trung Qéc Van chi truong duy tri ndt trat tu thé gidéi nham tai
lap vai trd béa ch truyén thdng cia hy. Qué trinh ich sr cia Trung Qéc da anh
huong quyét dinh d¢én chinh sachtdi ngaai hién nay @a Bic Kinh. Ho chi giao
haat nrong theo traodu tién hoa Ich sr dé duy tridia Vi va uy ti¢, bat ké nhiing
muc tiéu tinh thn caa Lién HEp Quic nhr binhdang, hyp tac va iu ngH gitra
cac quc gia 1oi vién trén tié gisi.

(Some historians like Fairbank and Fitzgerald believéhénexistence of a
Chinese traditional world order, or a traditional vieWwtbeir place in the world”.
This historical legacy continues to exert an important infeesn China’s foreign
policy today. In Fitzgerald’s words “the Chinese view oé tiorld has not
fundamentally changed: it has been adjusted to take accoth® afodern world,
but only so far as to permit China to occupy, still, there¢place in the picture”,
C. P. Fitzgerald, The Chinese View of Their Place in the W@rdord University
Press 1964: 68-72. K. Fairbank The Chinese World OrdeHarvard University
Press, 1968 an@hina’s World Ordey Encounter, December 1968:14-20).

Hién nay, 4i viing Bén Béng Nam A rdp theo tham ang aia Pé Quic La
Ma hoi thé ky tha nhat coi Bia Trung Hi la Bién Lich Sr La M4, Bic Kinh aing
dua ra thugt Bién Lich St hay Lrsi Rong Trung Qdc va coidd 1a muc tiéu chén
luoc tir sau TR Chién I1. NHhat [ tir 1982 khi Trung Qbc ky CongUéc Lién Higp
Qudc V¢ Luat Bién tai Montego Bay, Jamaica.
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Tuy nhién thugt Bien Lich Sr ngay nayda i thoi. N6 di trai nhiing diéu
khoan cia CéngUé’p Lién Hiép Quoc ve Luat Bién vadi trai Luat Tuc Lé Quoc Te
cua Toa An Qac Té The Hague.

9. Bién Lich S va Thuyét Tha Pac Chia Quyén

Trong st 22 tk ky, tir cacdoi Tan Thay Hoang, Han W Bé, Téng Thin
Téng, Minh Thanh T dén giira thé ky 20 (rim 1951), Trung Qéc khéng bao @i
Ién tiéng doi chi quyén cac gén dao Hoang Sa va Ting Sa (ma & goi la Tay Sa
va Nam Sa). bl khing dinh d6 la mdt van dé “bat kha tranh nghi” . Bé tranh né
moi cudc tranh ldn cdng khai tréc cac @ quandiéu giai, trong tai hay é tung.
Ly do 1a viho khéngdua ra diroc quandiém phéap Iy hay @t bang ching lich si
khd tin ndo cho thy hp cé chi quyén ti cac quin ddo nay.

Nam 1982, sau khi ky Cong'éc Lién Hiép Qubc vé Luat Bién, Bic Kinh
tap hop 400 loc gia, ngaydém nghién éu, thio uan trong sét 10 rim dé két luan
ring “Bién Nam Hoa & Bin Lich Sr cua Trung Qéc tir hang nganim nay”. Ri
ho hoi nghi v6i 100 nha tri tirc Bai Loandé xacdinh chi truong nay.

Tuy nhién ¥ mit Cong Phap Qéc Té, chiéu an & caa Toa An Qdc Té The
Hague, mdn cé Ben Lich Sr phai hoi du 3 diéu kién:

1) Phai c6 ar hanh & cha quyén;

2) Mot céch liéniic va teong ky; va

3) Pbugc sr thira nHin caa cac gac gia duy@n &, dic biét 1a cac qdc gia tép
can vadaoi diéen.

Dau sao Toa An Qéc Té dadinh ngha “bién lich st 1a ngi hai”.

Nam 1982 CéngUéc Lién Hiép Quic vé Luit Bién da Kkt thic moi cudc
tranh Idin khi quydinh trongbiéu 8 nhr sau:

“Ngoal trir truong hop cac qéc gia qlan dao [nhr Phi Luat Tan hay NAt
Ban] Bi¢n Lich St hayngi hai cia mpt quOc gia im bén trongdt lién, \é phia
bén trongdwong @ So cia bién 1anh th. The International Court of Justice has
defined historic waters as “internal water” (Fishergses UK vs. Norway, 1951, I.
C. J. 116, 130); “Waters on the landward side of the basefitiee territorial sea
form part of the internal water of the Stat&rtt 8 LOS Convention 1982).

Ngoai ra Trung Qéc con néu 1én théy Tha Bic Chi Quyén céac dat vd
chu, tha dic do kham phé va thdic do chém cb.

A. Tha Pic do Kham Phé (Acquisition by Discovery).

Theo céc tai §u do Bic Kinh xuit trinh, fr hon 2000 @m nay, dréi doi nha
Han, wi 100 ngan i quan,bo boc Yang Puda kham pha cacihdao tai Bien
Nam Hoa, va ddo6 da thi dac chi quyen cac Ri dao nay.
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Ly luan nay hoan toan véin ar:

1) Truéc hét khdng c6 tai Bu khach quan véutnao kém ching cé s tuin
tham @ia 100 ngan 4 quan Trung Qfc tai cac teu dao san hd trén Bh Dong
Hai. C6 ching cH la doi hai thuyén cia Tao Thao mion lIénh HAnbé di thén tinh
bong Ngb vaid bi Chu Du va Gia Catikongdanh tan trong Bn Xich Bich.

Va lai, nhu d4 trinh bay, trong thky thi | Trudc C.N, quan Nha Hada rat
khoi ¢ao Hai Nam chodén cubi thé ky thir 6 moi dat lai quyén cai tii.

Hon nira, sr sachdoi Nha Thanh con ghi rédén cudi thé ky 19, 1anh th
cia Trung Qdc chi chay dén dao Hai Nam i vi tuyén 18 [a Bt”. Nhu vay trong
20 thé ky, tir doi Nha Handén doi Nha Thanh, &i quan Trung Qéc khéng chém
hitu cac géan dao Hoang Sa va Tidyng Sa da lc v phia nam, it vi tuyén 17 dén
vi tuyén thr 8 (Quang Tri-Ca MAu).

2) Va lai ké kham pha khénduong nhién la k s hitu. Hoa Ky da kham
ph& nit tring, treo &, liy d&, chy xe thr nghiém va chém or tuong treng nhéu
lan. Nheng khéng phi vi cac hanhiong nay ma Hoa ¥ co thé tuyén 1o: “Mat
tring thubc chi quyén khéng gian éa Hoa K.

3) Céc nha tham &in hang Bi qudc € tir thé ky 15, nhr Christopher
Columbus kham pha ChauiMVasco de Gama kham phailMHao Vong tai Phi
Chau va cac hoantpo tai An B Duong; Magellandi xuyén badai duong tr Dai
Tay Duong wrot An D6 Duong qua Thai Binh ong, kham pha din dao Phi
Luat Tan va Bi dao Guam. \dy ma Tay Ban Nha va®bao Nha éng khdngdoi
cha quyén cac Ri dao nay. Ging trong tinh thn d6, nim 1867 Hi Quan Anhda
phat hén Quan Pao Truong Sa vadat tén 1a Spratleys. 3 ma Anh Qic aing
khéngdoi chia quyén cac li dao nay, du ring, theo Tuyén Ngdn Potsdam 1945,
Anh Quic duoc Pong Minh trao ngta wi giai gici Quanboi Nhat tai Spratleys.

4) Van theo tinh thn d6, kham pha ra & Cyc, Nam Gre, 16i cim o, dung
bia ky niém ciing khdng cé Riu luc ban b chi quyen cho ngoi chinh phuc.

B. Thi Pic do Chiém Ci (Acquisition by Occupation)

Theo c6ng phap @e %, muwn tha dic chi quyén cacddt vo chi (terra
nullius), sr chiém o phai c6 nhrng dic tinh sawtay:

1) Chém af thuc s

Tai Truong Sa trong & cacdao, odn, da, bai c6 danhung quc t, Trung
Qudc chém 8don vi, Pai Loan chém dao Ba Binh hay Thai Binh, trong khi &fi
Nam chém 21dao va Phi Ldt Tan chém 8dao..

2) Chiém ar cong khai.
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Sy chiém o phai ¢é tinh cdng khai, khdng émgim ngim nhr truong hop
Trung Quc lan chém va xay coéngstai da chim Mischief, trén #m luc dia Phi
Luat Tan rim 1995.

3) Chiém ar hoa binh.

Khéng c6 g chbi cdi rang trong @m 1956 Ki quan Trung Qbc da chém
ctr vb trang 7dao Hoang Sa thic Nhém An Mnh phiadéng kic.

Nam 1974 Trung Qéc lai dung v6 {rc xam chém 6 hii dao Hoang Sa thic
Nhom Ludi Liém phia tay nam.

Nam 1988 ldn dau tién hai quan Trung Qéc tin céng vd trang cadao
Truong Sa, vadd chém ba Chr Thap vaba Gaven ciing gt s6 d& chim va bai
ngam.

Nam 1992, Trung Q&c lai dung vé {rc xam chém B&i Van An trén TBm
Luc bia Viét Nam phiatdng nam cac Bai Thanh Long va Thinh.

Nhitng w chiém ar nay khdng cé tinh hda binh ma do x&mgl vé trang
nén khdngiuoc luit phap va toa andb vé. Vi nddi trai Biéu 2 Hén Chrong Lién
Hiép Quic. Ging nhr thoi Thé Chién I, Nhat Ban d& chém or Hoang Sa va
Truong Sa Bng v krc nén khdng céutcach cli quyén hop phap.

4) Chiém ar lién tuc va torong ki

Chodén nim 1951 Trung Qéc khéng bao @i 1&én téng doi chi quyén Ianh
thd tai Hoang Sa va Trong Sa.

Trong khidd, it nkit tir 1816 dri doi Vua Gia Long, Vét Namda chém
ctr cbng khai, liénic, hoa binh cacah dao Hoang Sa va Twyng Sa. Bia ct
quyén do naroi Phap drng rim 1938 cé ghi:

République Francaise &g Hoa Phap)
Empire D’Annam (dng Quc Viét Nam)
Archipel des Paracels @ubao Hoang Sa)
1816 -lle de Pattle- 193®40 Hoang Sa)
Chiém o nim 1816 va dng bia im 1938)

CA&c @&n or quan & caa ngroi Phapdugc thiét 1ap tir dau thap nién 1930 DA
Khi Tuong Hoang Sa mand 2t8860 thdc To Chic Khi Twong T Gidi bat dau
haat dong tir 1938. Tudc dd, trong thp nién 1920, Céng Ty Phosphat&cB<y da
khoi su khai thac phan chim. Ngoai ra con co #ing, Midu Ba, Nha Th Thién
Chua, du tau va cac nhama cdng § xay ct véi sy don trd aia Boi Phong \é
Poéng Drong va @ia Quan lrc Viét Nam Gng Hoa.Sy chiém ar nay c6 tinh cong
khai, hoa binh, teong kv va lién uc chodén 1956 va 1974 khidi quan Trung
Quoc xam ling.

Lich sr Trung Quc khong mangal bang ching khach quan vartnao cho
biét ho d4 lién uc chiém af, cong 16 va hanh s chi quyén tai Hoang Sa, Teong
Sa fr cacdoi Han Vi Bé, Tong Thin Téng, Minh Thanh & hay Can Long. Bu
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chi co6 modt sd ngr dan & té tir dao Hai Nam dén danh cé theo mua thiieg khdng
c6 ¢ cOng 16 va hanh & chi quyén cia Nha Negc Trung Hoa

5) Hon niza s chiém af phdi dwoc ¢ thira nhin cia cac quc gia lién 1.

Nhu ¢4 trinh bay, #m 1951, 51 qéc giadong minh lop Hoi Nghi Hoa Binh
Cuu Kim Son dé ky Hiép Udsc Hoa Binh NAt Ban, trongdd Nhat Ban tir bo cha
quyén v Hoang Sa Twong Sa nirng khdng noidé tra cho nréc ndo. Ngai
Truong Lién S6 yéuau Hoi Nghi biéu quyét trao Hoang Sa Twong Sa cho Trung
Qudc. Nhrng Hoi Nghi d& bac B thinh ciu nay Wi 46 phéu chbng va 3 pHiu
thudn . Saud6 Thi Tudng kiém Ngai Truong Quic Gia Vit Nam lén ddn dan
cong khai tuyéndcha quyén caa Viét Nam ki Hoang Sa Teong Sa va khdngap
su phan khang nao.

Sy thira nHin chi quyén hai dao chi c6 y nghia réu xuit phét tr cac quéc gia
duy@n Ri déi dién va tép cin. Vi cacdao nay ba lc tai Bién bong Nam A, nén
chi cac qéc giaboéng Nam A ndi c6 thim quyén thra nkin. Ma chodén nay
trong #it ca cac quc giabong Nam A khdng Bt nugc ndo thra nkin chi quyén
cua Trung Qéc tai Hoang Sa va Twong Sa.

Piéu dang kru y 1, chodén nhing rim 1956, 1974, 1988 va 1992c ddo
Hoang Sa va Trong Sada do Vit Nam chém ar cong khai, hoa binh va liénd
nén khéng té coi 6 la ddt vo chi. (terra nullius

Nhu vay thuyét Tha Dac Chi Quyén do Kham Ph& hay do G Ct do
Trung Quc vién din da t thanh vo dng. NO ch dya vao niing bi tuyén b
subng, nitng khiu thuyét vo bing. Hon nira nd vi pam nghiém tong cacdiéu
khaan trong Hén Chrong Lién Hep Qubc va trong CondJéc Lién Higp Quic vé
Luat Bién dong thyi vi pham chi quyén lanh tid caa Viet Nam.

Do d6, & mat cdng phap gec €, Thuyét Bién Lich Sr khéng con la it
van dé tranh ngh tai cAc @ quan tong tai hay cac Toa An lat Bién. Vi thuyét
naydi trai voi Luat Tuc Lé Quic Té cua Toa An Qdc Té vada b CéngUésc Lién
Hiép Qubc vé Luat Bién bac b trongbiéu 8.

Vi biét rd diéu d6 nén Trung Qéc khdng bao @ damdua wi tranh clp hai
phan va cac hi dao tai Bién Bong Nam A ra tedc Toa An Qe Té, Toa An Lut
Bi¢n hay tuéc cac o quan Tong Tai vabiéu Giai cua Lién Hip Quoc.

Trong moi truong hoyp, diu arc doandén rmy ngay nay Bc Kinh khong

con dam yéu sactoi cha quyén Ianh th tai mot sb cac qéc giabong A nhr
Triéu Tién, Mén bién, Nepal, hay it Nam ma Mao Tach Bong throng mit thi
la “nuéc phu dung An Nam”

10.Tin Nghia va Quyén Muu

Mudn hoi nhap vao éngdong nhan lai van minh, thay vid chic cac tié
van hoi vé thé duc the thao hay cac di cho the gigi vé van hoa K thuat vai tac
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dung phd tong tuyén trugn, Bic Kinh nén té vé véi tin ngha, phap ly vatao
ly. Bing cach tén tmg danh ¢ qudc gia va clr ky cia minhdé nghiém clinh
thue thi CongU6c Lién Hiép Quc Vé Luat Bién ma h da ky Kt tham gia i 28
nam nay. Nu di nguoc trdo lru tién hoa @a nhan lai van minh va tong phap,
Trung Quwc s bi cac qéc gia trén th gisi ché ardi va iy chay do thadd tri tra,
tién hau bat nhit, noi Mot dang lam nit néo.

Theo cac nha minh &ticd kim c6 hai cortuong Bp qubc:
L4y tin ngha ma dp quc la theo chinkiao.

L4y muu md qu quyét ma ti nudc 1a theo tatao.
Conduong nay § dwa dat nudc dén suy vong.

(Tin ngha lép nhi nhandgo, quyn meu ldp nhi vong gdc).

Tai ligu saen cho cac sinh vién \d@ Nam ¢ trong rwdc
cac sinh vién V@t Nam i hdi ngogi
va cac sinh vién \d@t Nam du tyc tgi hdi ngogi
Mua Xuan 2010
Luat Sw Nguyén Hiru Thdng
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